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NOTES:

Notes:
1. Effluent outlet filters are available as well as high level alarms.
2. Gas deflectors are available for 4" outlet pipes.
3. Tank designs based on the 2014 NYSDEC design standards.
4. Grease Traps are Type 2 with longer outlet baffles than Septic Tanks.
5. 1,000, 1,250, and 1,500 tanks are two-piece design with center seam.

8" (9" for 3,000 & up)

6"*

4"

PVC Tee Baffles
on inlet & outlet
by others.

L

W

H
LL C

A

B
3"

4" 
Outlet

4" Inlet

Top View

Side View

4" Pipe connections are standard;
larger openings available on request.

6"*
walls

DE=Septic
F=Grease

Gallons

2,000

2,500

3,000

3,500

1,500

1,000

1,250

750

4,000

Joint on 3000 & larger

20'-4" 9'-6"7'-3" 60" 70" 33" 69"

67"31"70"58"7'-3"9'18'-8"

L

12'-6"

14'

15'-6"

15'-6" 8'

7'

6'-6"

6'

W H

7'-3"

7'-3"

7'-3"

7'-3"58"

58"

58"

58"

LL A

46"

46"

52"

52" 31"

31"

31"

31"

B C

67"

67"

67"

67"

10'-9" 49"

35" 38"

38" 22"

16" 43"

57"

41.5"38" 19"49.5"

9'-6" 4'-6"5'-11"42" 34" 23" 51"

17'-2" 8' 7'-3" 58" 58" 31" 67"

30"

29"

E

29"

29"

29"

29"

18"

24"

21"

21"

29"

32"

32"

D

32"

32"

32"

32"

21"

27"

24"

24"

32"

48"

46"

F

46"

46"

46"

46"

23"

37"

29"

30"

46"

5,000

6,000

Middle 24" opening
added for 3,000
and larger tanks

24" dia. openings,
concrete plugs available
if needed

4"x24" vent

4"x24" slot

24" watertight, bolted
cast iron frame & cover
over all roof openings
24" ID Risers as needed

Minimum 4" layer of leveled
#2 stone, pea gravel or sand

10'-9"

10'-9"5'-11"

5'-11"

5'-11"

4'-9"

5'-3"

5'-11"

*5-1/2" for 1,000,
1,250 & 1,500 tanks

6. Tank and cover shall be designed for H20 loading.
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STANDARD NOTES FOR COMMERCIAL PROJECTS (ONSITE WATER
SOURCE AND SEWAGE DISPOSAL)- W/NO PWS

ADDITIONAL NOTES FOR FILL SECTIONS

NOTES:

TEST PIT DATA (11/19/2020) PERC PIT DATA (11/20/2020)
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 1                       VanBuren
  
 2      STEVEN P. VANBUREN, a witness herein, having
  
 3            been first duly sworn by a Notary
  
 4            Public within and for the State of New
  
 5            York, was examined and testified as
  
 6            follows:
  
 7
  
 8                        * * * *
  
 9
  
10      BY MR. LYNCH:
  
11            Q.     Give your name and address,
  
12      please, for the reporter.
  
13            A.     Steven with a V, middle initial
  
14      P, last name VanBuren, V-a-n-B-u-r-e-n.
  
15            Q.     Good morning, Mr. VanBuren.  My
  
16      name is Dennis Lynch.  Let me try to explain
  
17      why you're here, what the purpose of this
  
18      deposition is and what it involves, because
  
19      you probably have general questions; okay?
  
20                   I represent the plaintiffs with
  
21      regard to litigation that was filed by Downey
  
22      Energy and Northeast 40, LLC against the Town
  
23      of Wappinger and it concerns the Downey
  
24      energy project, that's generally what this
  
25      litigation is about, just so you understand
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 1                       VanBuren
  
 2      that; okay?  Let me show you a document.
  
 3                   MR. LYNCH:  What's the next
  
 4            number, please?
  
 5                   THE COURT REPORTER:  20.
  
 6
  
 7                   (PLAINTIFF'S EXHIBIT 20,
  
 8            SUBPOENA, RECEIVED AND MARKED FOR
  
 9            IDENTIFICATION)
  
10
  
11            Q.     I want to show you a document
  
12      which I've given you copy of, Mr. VanBuren,
  
13      which you can take that home with you.  And
  
14      I'm giving you the exhibit I've actually
  
15      marked, which we're going to keep here, and
  
16      that Exhibit 20 I'm going to tell you is what
  
17      they call a subpoena and non-party notice of
  
18      deposition and that refers to the case,
  
19      Mr. VanBuren, that this is involved with
  
20      right now; do you understand that so far?
  
21            A.     Yes.
  
22            Q.     Okay.  Your name came up at
  
23      several points in time in this whole process
  
24      and I'm just asking you questions about what
  
25      your involvement was, what your recollections
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 1                       VanBuren
  
 2      are and if you know something you can tell
  
 3      me.  If you don't know something, tell me
  
 4      that, too; do you understand that?
  
 5            A.     Yes, I do.
  
 6            Q.     Okay.  At the end of this whole
  
 7      process you'll be given a transcript in
  
 8      writing typed up by the reporter.  I'll get
  
 9      it, actually, I'll give it to you.  You can
  
10      review the transcript, you can make changes
  
11      if you want on what the transcript says, then
  
12      you'll notarize the transcript after you sign
  
13      it, so notarize it and you'll mail it back to
  
14      me.  That's the general process; do you
  
15      understand that, sir?
  
16            A.     Yes.
  
17            Q.     Okay.  A few basic questions.
  
18      Prior to coming to today's deposition did you
  
19      take any medication or any other substance
  
20      that would interfere with your ability to
  
21      recall events or testify truthfully?
  
22            A.     No.
  
23            Q.     Okay.  And prior to coming to
  
24      today's deposition did you speak with anybody
  
25      in preparation for your testimony?
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 1                       VanBuren
  
 2            A.     No.
  
 3            Q.     Okay.  Let me take a look ---
  
 4      have you take a look, if you would, please,
  
 5      at that particular Exhibit 20, and the second
  
 6      page of that particular exhibit, it asks that
  
 7      you bring whatever documents that you have
  
 8      with regard to the project known at Downey
  
 9      Energy; did you bring any documents with you
  
10      today, sir?
  
11            A.     Don't have any.
  
12            Q.     Okay.  Let's continue.  Have you
  
13      ever given a deposition before such as this?
  
14            A.     Yes, I have.
  
15            Q.     And without telling me the
  
16      details, was it a civil deposition where ---
  
17      (Interrupted)
  
18            A.     Yes.
  
19            Q.     Okay.  And how many times have
  
20      you been deposed before, approximately?
  
21            A.     Three.
  
22            Q.     Okay.  So you have a general
  
23      idea of what a deposition is; is that
  
24      correct?
  
25            A.     Yes, I do.
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 1                       VanBuren
  
 2            Q.     Okay.  And what's your date of
  
 3      birth, please?
  
 4            A.     XXXX XX, 1951.
  
 5            Q.     Okay.  And what town do you
  
 6      reside in right now?
  
 7            A.     Town of Fishkill.
  
 8            Q.     Okay.  Have you ever resided in
  
 9      the Town of Wappinger?
  
10            A.     Yes.
  
11            Q.     Okay.  Tell me approximately
  
12      when that was, sir.
  
13            A.     2001 to 2007.
  
14            Q.     Okay.  And whereabouts did you
  
15      reside in the Town of Wappinger, if you can
  
16      tell me?
  
17            A.     Chelsea Road.
  
18            Q.     Okay.  And at the present time
  
19      do you own any property in the Town of
  
20      Wappinger?
  
21            A.     No.
  
22            Q.     Okay.  And moving forward, when
  
23      I say town from now on I just mean the Town
  
24      of Wappinger; do you understand that, sir?
  
25            A.     Understood.
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 1                       VanBuren
  
 2            Q.     Okay.  At the present time where
  
 3      are you employed?
  
 4            A.     Town of Fishkill.
  
 5            Q.     Okay.  Are you employed in the
  
 6      building department for Fishkill?
  
 7            A.     I am.
  
 8            Q.     Okay.  And how long have you
  
 9      been employed there, approximately?
  
10            A.     15 years.
  
11            Q.     Okay.  And before that what's
  
12      your recent employment before the 15 years
  
13      for the Town of Fishkill?
  
14            A.     Indian Point Nuclear Plant, I
  
15      was their fire protection supervisor from
  
16      1981 to 2007.
  
17            Q.     Okay.  And as the fire
  
18      protection supervisor for Indian Point did
  
19      your services or employment deal with liquid
  
20      propane fires?
  
21            A.     Yes, we had liquid propane on
  
22      site.
  
23            Q.     Okay.  And were there any liquid
  
24      propane fires at Indian Point when you were
  
25      there?
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 1                       VanBuren
  
 2            A.     Not fires, but leak.
  
 3            Q.     Okay.  And how many leaks were
  
 4      there, approximately?
  
 5            A.     One.
  
 6            Q.     Okay.  And do you have any
  
 7      recollection what year that might have been,
  
 8      if you know?  And if you don't you can tell
  
 9      me that, too.
  
10            A.     I'm going to say --- well,
  
11      ballpark I would put it at 2001, 2002
  
12      timeframe.
  
13            Q.     Okay.  And was anybody injured
  
14      as a result of that liquid propane leak?
  
15            A.     No.
  
16            Q.     Was there any property damage as
  
17      a result of that liquid propane leak at
  
18      Indian Point sometime ago?
  
19            A.     No.
  
20            Q.     Okay.  And how did the property
  
21      --- strike that.  How did the liquid propane
  
22      leak take place?
  
23            A.     A cylinder was just old, we did
  
24      a free seal on it.
  
25            Q.     And how many gallons was the
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 1                       VanBuren
  
 2      cylinder involved?
  
 3            A.     150.
  
 4            Q.     150?
  
 5            A.     Yeah.
  
 6            Q.     Okay.  And what was that
  
 7      particular liquid propane used for at Indian
  
 8      Point?
  
 9            A.     I believe it was for
  
10      supplemental heating for outbuildings.
  
11            Q.     Okay.  In addition to your
  
12      employment do you have any past or current
  
13      association with any firemanic activity or
  
14      offices?
  
15            A.     I do.
  
16            Q.     Okay.  Tell me what they are,
  
17      sir.
  
18            A.     Deputy Fire Coordinator for the
  
19      County of Dutchess.  I have a battalion under
  
20      me, which is Battalion 7.
  
21            Q.     Let's just start with the first
  
22      one, Deputy Coordinator, how long did you
  
23      hold that position, approximately?
  
24            A.     I'm going to say...
  
25            Q.     A ballpark is fine.



Mary T. Babiarz Court Reporting Service, Inc.
Phone: (845) 471-2511

12

  
 1                       VanBuren
  
 2            A.     I'm going to get you close, I
  
 3      can probably get you real close.  25 to
  
 4      26 years for that.
  
 5            Q.     Okay.  And you mentioned
  
 6      something about a battalion?
  
 7            A.     Battalion 7.
  
 8            Q.     And what is that?
  
 9            A.     That's the southwest quadrant of
  
10      the county, that's where Hughsonville is.
  
11            Q.     Okay.  And exactly what do you
  
12      do with regard to Battalion 7, just generally
  
13      over the years?
  
14            A.     I respond to any mutual aid
  
15      fires within the battalion.
  
16            Q.     And are you a member of any fire
  
17      company at the present time?
  
18            A.     Fire company?
  
19            Q.     Yes.
  
20            A.     I'm a life member of Lewis
  
21      Tompkins Hose in Beacon and I'm an honorary
  
22      life member of New Hamburg.
  
23            Q.     Okay.  The Hughsonville Fire
  
24      Company, were you ever a member of that
  
25      particular fire company?
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 2            A.     No, no.
  
 3            Q.     Okay.  In all your experience as
  
 4      a firefighter, and I'm not talking about
  
 5      Indian Point, have you ever had occasion to
  
 6      fight a live, active liquid propane fire?
  
 7            A.     Within the last 12 months.
  
 8            Q.     Okay.  And where was that, sir?
  
 9            A.     Barton Orchards.
  
10            Q.     And what did that particular
  
11      liquid propane fire consist of?
  
12            A.     Well, it consisted of Bottini,
  
13      who was the delivery company, their truck,
  
14      two large commercial buildings, a variety of
  
15      farm equipment and private vehicles.
  
16            Q.     And when you say farm equipment
  
17      and private vehicles what do you mean by
  
18      that, sir?
  
19            A.     Tractors, equipment they use in
  
20      the fields, you know.
  
21            Q.     When you say they, who are you
  
22      referring to?
  
23            A.     Barton Orchards.
  
24            Q.     Okay.
  
25            A.     It's an orchard with a big
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 1                       VanBuren
  
 2      public assembly, barn, snack bar, hall, stuff
  
 3      like that.
  
 4            Q.     Okay.  And do you have an
  
 5      approximate date as to when this ---
  
 6      (Interrupted)
  
 7            A.     August.
  
 8                   MR. LYNCH:  Off the record.
  
 9
  
10                 (DISCUSSION OFF THE RECORD)
  
11
  
12            Q.     You said August, sir; was that
  
13      2022?
  
14            A.     That's correct.
  
15            Q.     Okay.  And was anyone injured in
  
16      that particular August '22 liquid propane
  
17      fire?
  
18            A.     Thank god, no.
  
19            Q.     Okay.  And you responded to that
  
20      fire in what capacity?
  
21            A.     The Dutchess County Hazmat Team
  
22      Deputy Coordinator.
  
23            Q.     Okay.  And, by the way, if at
  
24      anytime during today's deposition you want to
  
25      take a break --- (Interrupted)
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 1                       VanBuren
  
 2            A.     Yup.
  
 3            Q.     --- or you need to consult with
  
 4      your phone --- (Interrupted)
  
 5            A.     Okay.
  
 6            Q.     --- or for any reason, feel free
  
 7      to do that; do you understand that, sir?
  
 8            A.     I understand, thanks.
  
 9            Q.     Now, you mentioned the deputy of
  
10      the Dutchess County hazmat team?
  
11            A.     Correct.
  
12            Q.     Tell me what that is, sir.
  
13            A.     Well, that's a county
  
14      organization under the Department of
  
15      Emergency Response that provides hazmat
  
16      response to all the fire departments in
  
17      Dutchess County.
  
18                   MR. LYNCH:  Off the record.
  
19
  
20                 (DISCUSSION OFF THE RECORD)
  
21
  
22            Q.     We just took a brief break.  The
  
23      Dutchess County Hazmat Team, can you tell me
  
24      who was involved in that particular team, is
  
25      it yourself and other people or ---
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 1                       VanBuren
  
 2      (Interrupted)
  
 3            A.     Yes, I'm the deputy coordinator,
  
 4      I have two assistant deputy coordinators.  I
  
 5      have a captain, I have two lieutenants, I
  
 6      have a safety officer and I have
  
 7      approximately 10 to 12 additional members.
  
 8            Q.     Okay.  Is that a paid position
  
 9      or volunteer position?
  
10            A.     No, no, it's all volunteer,
  
11      everything.
  
12            Q.     And approximately how long have
  
13      you been a volunteer firefighter,
  
14      approximately?
  
15            A.     54 years.
  
16            Q.     Okay.  Other than the 2022
  
17      incident at the orchard, and I believe you
  
18      said August, have you ever had any occasion
  
19      to fight a live liquid propane fire in the
  
20      over 50 years of being a firefighter?
  
21            A.     Just small cylinders.
  
22            Q.     Okay.  Would that be ---
  
23      (Interrupted)
  
24            A.     Barbecue grills, stuff like
  
25      that.
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 1                       VanBuren
  
 2            Q.     Okay.  Tell me, if you would, to
  
 3      the best of your recollection what training,
  
 4      if any, the hazmat team does for fighting
  
 5      liquid propane fires, if at all.
  
 6            A.     Well, we do training all the
  
 7      time.
  
 8            Q.     Okay.  Just referencing liquid
  
 9      propane fires.
  
10            A.     I understand that.
  
11            Q.     Please continue.
  
12            A.     Liquid propane is flammable gas
  
13      2.1, we train on all the classes of hazmat,
  
14      that's just one of them.  Recently one of the
  
15      ways to handle these propane leaks is to burn
  
16      it off, it's called a flaring device, so we
  
17      now have that in our arsenal of tools on the
  
18      hazmat truck where we can go to tanks that
  
19      are overfilled or leaking, connect up, run
  
20      hose out and then burn it off of a stand so
  
21      that you drop the pressure in the tank.
  
22            Q.     Okay.  Let me show you a
  
23      document which we marked earlier today as
  
24      Plaintiff's Number 13.  Just take a look at
  
25      that, sir, it's multi-pages, and when you
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 1                       VanBuren
  
 2      finish your review just look up and let me
  
 3      know you have.  Off the record.
  
 4
  
 5                 (DISCUSSION OFF THE RECORD)
  
 6
  
 7            Q.     Do you recognize that particular
  
 8      document, sir, marked as Plaintiff's 13?
  
 9            A.     No, I've never seen it before.
  
10            Q.     Okay.  The Dutchess County
  
11      Department of Emergency Response, does it put
  
12      out a county training center standard
  
13      operating guidelines?
  
14            A.     Yes.
  
15            Q.     Okay.  And do you know if they
  
16      put anything out regarding such guidelines in
  
17      October 2021?
  
18            A.     If you're telling me that's from
  
19      October 2021 I've got to believe you.
  
20            Q.     No, I'm just indicating what the
  
21      front page says.
  
22            A.     Yeah, that's just --- you know,
  
23      that's for the use of the props at the
  
24      training center.
  
25            Q.     So tell me about the use of the
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 2      props at the training center, sir.
  
 3            A.     Well, they're used by all fire
  
 4      departments in Dutchess County, so the county
  
 5      has a standard operating guide there for the
  
 6      county fire instructors when they're teaching
  
 7      response.
  
 8            Q.     Does the county have employees
  
 9      or volunteers such as yourself do a liquid
  
10      propane training to fight fires or are there
  
11      people from outside of Dutchess County that
  
12      are involved in that training?
  
13            A.     Well, there can always be the
  
14      state fire instructors that are involved, it
  
15      all depends on what class they're running.
  
16            Q.     Let's direct your attention only
  
17      to classes on fighting liquid propane fires,
  
18      are those classes that you teach in any
  
19      capacity with regard to the County of
  
20      Dutchess?
  
21            A.     No, I don't teach any county
  
22      classes.  I worry about my hazmat team, I
  
23      have to get trained as well as they do.
  
24            Q.     Okay.  Are there people that
  
25      teach you and members of your hazmat team
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 2      about fighting live liquid propane fires?
  
 3            A.     Yes.
  
 4            Q.     And are they state people, if
  
 5      you know?
  
 6            A.     State, International Association
  
 7      of Fire Chiefs.  We go to many seminars and
  
 8      courses throughout the --- throughout the
  
 9      year.  Probably the most notable one is the
  
10      International Association of Fire Chiefs
  
11      hazmat seminar which occurs in Baltimore
  
12      every year.
  
13            Q.     Okay.  Sir, I show you a
  
14      document marked at a prior deposition on
  
15      March 10th as Exhibit 18.  If you would take
  
16      a look at that, sir, it's a three page
  
17      document and it says on the top "Resume, John
  
18      T. Hart", H-A-R-T.  Take a look at that, sir,
  
19      if you would, please.  Sir, if you would,
  
20      have you ever met John T. Hart, who is
  
21      present today, prior to today?
  
22            A.     I believe I have.
  
23            Q.     Okay.
  
24            A.     He says he remembers me, so...
  
25                   MR. HART:  How could I forget.
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 2      BY MR. LYNCH:
  
 3            Q.     With regard to that Exhibit 18,
  
 4      sir, I want you to assume that all the
  
 5      certifications on the front page are correct
  
 6      and accurate.
  
 7            A.     It's a given.
  
 8            Q.     Okay.  Would you agree with me
  
 9      that Mr. Hart is a qualified expert in liquid
  
10      propane matters?
  
11            A.     Without a doubt.
  
12            Q.     Okay.  And would you agree with
  
13      me, sir, if he gives an opinion on something
  
14      it would be an honest opinion based upon his
  
15      experience in fighting liquid propane fires?
  
16            A.     Sure, yes.
  
17            Q.     Okay.  Let me direct your
  
18      attention, if I can, to a meeting that
  
19      occurred, and I'm going to give you a
  
20      document that might help refresh your
  
21      recollection as to when it occurred.  If you
  
22      would, sir, take a look at an Exhibit 16
  
23      which is from today's deposition.  I'm going
  
24      to represent to you, sir, it's an e-mail from
  
25      Dan Silvestri or a document that Dan
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 2      Silvestri had authored.
  
 3                   Just take a look at it, if you
  
 4      would, just on the front page, and
  
 5      specifically at the bottom of the front page.
  
 6      If you want to go through the whole document
  
 7      and read it, please feel free to do that.  If
  
 8      when you're finished looking at it, please
  
 9      look up and tell me.  And, sir, on the bottom
  
10      of that particular exhibit it references an
  
11      April 8th of 2021 meeting; do you see that,
  
12      sir?
  
13            A.     Yup.
  
14            Q.     And it references your name
  
15      along with John Hart; do you see that, sir?
  
16            A.     Yep.
  
17            Q.     It also references other
  
18      people's names, too; do you see that, sir?
  
19            A.     Yes, I do.
  
20            Q.     Does looking at that particular
  
21      document refresh your recollection if on or
  
22      about April 8th of 2021 you attended a
  
23      meeting --- (Interrupted)
  
24            A.     Yes.
  
25            Q.     --- in which John Hart was
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 2      present?
  
 3            A.     Yes.
  
 4            Q.     Okay.  And can you tell me
  
 5      generally what you recollect about the
  
 6      meeting, if you can recall?
  
 7            A.     Dan Silvestri asked me to come,
  
 8      being that he's the commissioner of the
  
 9      Rombout Fire District and his property is
  
10      almost adjacent to this property, he had
  
11      concerns about the tanks and he asked me if I
  
12      would come and give my opinion on the tanks.
  
13            Q.     Okay.  And at this time, being
  
14      April 8th of 2021, did you have an
  
15      understanding that the tanks, we're referring
  
16      now to liquid propane tanks, that they were
  
17      aboveground tanks?
  
18            A.     At the time they were
  
19      aboveground.
  
20            Q.     Okay.  And do you recollect if
  
21      prior to today you learned that the proposed
  
22      Downey Energy farms were to be below ground?
  
23            A.     Yes.
  
24            Q.     Okay.  And --- (Interrupted)
  
25            A.     It alleviates a lot of concerns.
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 2            Q.     Okay.  Off the record.
  
 3
  
 4                 (DISCUSSION OFF THE RECORD)
  
 5
  
 6            Q.     Going back to the August ---
  
 7      sorry, going back to the April 8th of 2021
  
 8      meeting where you and Mr. Hart were present,
  
 9      do you have any recollection of Mr. Hart
  
10      showing this particular piece of equipment
  
11      marked as Plaintiff's 17?  Off the record.
  
12
  
13                 (DISCUSSION OFF THE RECORD)
  
14
  
15            Q.     Mr. VanBuren, that particular
  
16      Exhibit 17, my understanding is it's called
  
17      an internal valve, sir.  Do you have any
  
18      recollection of Mr. Hart showing you that at
  
19      that April 8th of 2021 meeting?
  
20            A.     I can't honestly remember if he
  
21      showed it or didn't.  If John says he did, he
  
22      did.
  
23            Q.     That's okay.
  
24            A.     I don't specifically remember
  
25      the valve itself.
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 2            Q.     That's okay.  Would it be fair
  
 3      to say that that particular Exhibit 17 valve
  
 4      is something that allows for a shutoff of any
  
 5      liquid propane very quickly, if you know?
  
 6            A.     It does.
  
 7            Q.     Okay.  I also show you again an
  
 8      item which is from today's deposition as
  
 9      Plaintiff's 18, it's approximately a one and
  
10      a half inch disc of a metal substance.  Do
  
11      you have any recollection if Mr. Hart had
  
12      shown you on the April 8, 2021 meeting that
  
13      that was the general thickness of any tank
  
14      that was proposed on the Downey farms?
  
15            A.     I can't remember that.
  
16            Q.     That's okay.  Let me show you
  
17      --- off the record.
  
18
  
19                 (DISCUSSION OFF THE RECORD)
  
20
  
21            Q.     Let me show you a document
  
22      marked as Exhibit 19, which I'm told is a
  
23      steel back check valve; do you have any
  
24      recollection of seeing that particular valve
  
25      at the April 8, 2021 meeting?
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 2            A.     I honestly can't say I remember
  
 3      or don't remember.
  
 4            Q.     Okay.  That's fair.  Just trying
  
 5      to move this deposition quicker.  You
  
 6      indicated that once you heard that the --- or
  
 7      once you understood that the tanks were going
  
 8      to be buried underground that alleviated some
  
 9      concerns you have; do you recall saying that
  
10      a few minutes ago?
  
11            A.     Oh, yes.
  
12            Q.     Tell me what the concerns were
  
13      that were eliminated by having the tanks
  
14      buried in the ground as best you recall
  
15      concerning the Downey project?
  
16            A.     Mainly a BLEVE.
  
17            Q.     And to the best of your
  
18      knowledge would having the tanks underground
  
19      eliminate the potential for a BLEVE?
  
20            A.     Correct.
  
21            Q.     Any other concerns that were
  
22      eliminated based upon the tanks being
  
23      underground except for the BLEVE being
  
24      eliminated?
  
25            A.     No, I have no concerns for the
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 2      tanks underground, it would just be the
  
 3      piping system above the ground.
  
 4            Q.     Okay.  Can you tell me what your
  
 5      concerns --- are these present concerns you
  
 6      have about the piping above the ground?
  
 7            A.     No, because I think they can be
  
 8      protected with barriers.
  
 9            Q.     Okay.  And as you sit here
  
10      today, knowing that the tanks are going to be
  
11      underground, are there any concerns that you
  
12      have about the ability to fight any liquid
  
13      propane fires at the Downey project, assuming
  
14      it gets approved?
  
15            A.     Yes.
  
16            Q.     Tell me what your concerns are.
  
17            A.     Well, first of all, there's no
  
18      municipal water system in the area, so the
  
19      water--- (Interrupted)
  
20            Q.     Tell me --- sorry, that's okay.
  
21            A.     Water would have to be tanked in
  
22      by tankers.
  
23            Q.     Okay.
  
24            A.     Okay.  Now, if we eliminate the
  
25      tanks aboveground the quantity of water that
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 2      we would need goes greatly down.
  
 3            Q.     So let's assume for the sake of
  
 4      discussion --- in fact, don't even assume it,
  
 5      I believe that in Exhibit 16 Mr. Silvestri
  
 6      makes reference on the second page about a
  
 7      30,000 gallon water storage tank.  Take a
  
 8      look at this, if you would, sir.  Off the
  
 9      record.
  
10
  
11                 (DISCUSSION OFF THE RECORD)
  
12
  
13            A.     Once again, with the tanks
  
14      buried the need for this isn't there.
  
15            Q.     Just for the record, when you
  
16      say this you mean the 30,000 gallon water
  
17      tank; correct?
  
18            A.     Correct.
  
19            Q.     Let's assume, if you can, and
  
20      I'm going to represent, I'm going to tell you
  
21      that the Downey project currently as
  
22      contemplated, meaning underground, will still
  
23      have a 30,000 gallon water supply at the
  
24      site, assume that; would that eliminate your
  
25      concerns about the water to fight fires?
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 2            A.     Oh, without a doubt.
  
 3            Q.     Okay.  And that 30,000 gallon
  
 4      tank, water tank, if it was there at the site
  
 5      of the Downey project that could also be used
  
 6      by local firefighters to fight fires on Route
  
 7      9 if any trucks or accidents took place on
  
 8      Route 9, wouldn't that be fair also?
  
 9            A.     If the --- (Interrupted)
  
10            Q.     In that vicinity.
  
11            A.     If the facility would allow it.
  
12            Q.     Right.
  
13            A.     Since it's private equipment
  
14      they can say you're not, you know...
  
15            Q.     Right.  And if I were to
  
16      represent to you that the Downey project will
  
17      allow firefighters to have access to that
  
18      30,000 water gallon with nothing to do with
  
19      the Downey tanks but for general firemanic
  
20      purposes would that improve safety in that
  
21      area?
  
22            A.     It would enhance it greatly,
  
23      because right now there's no water systems,
  
24      there's no hydrants, there's no --- because
  
25      this involves a pump, as well; correct?  So
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 2      we don't have anything like that in that area
  
 3      of the town.
  
 4            Q.     Right.
  
 5            A.     It's on the --- it's on the ---
  
 6      just over the line from my town is the Town
  
 7      of Fishkill where I'm the fire inspector, but
  
 8      it's at the south end of the Hughsonville
  
 9      Fire District, which I'm a deputy coordinator
  
10      for, so, you know, that's how I get involved
  
11      with this.
  
12            Q.     So let's assume for the sake of
  
13      today's deposition --- (Interrupted)
  
14            A.     Yeah.
  
15                   MR. LYNCH:  Off the record.
  
16
  
17                 (DISCUSSION OFF THE RECORD)
  
18
  
19            Q.     --- that there is a 30,000
  
20      gallon water tank that is at the site that is
  
21      available to all the local firefighters for
  
22      other purposes; would that address your water
  
23      concerns about the Downey project?
  
24            A.     It would.
  
25            Q.     Okay.  What other concerns, if
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 2      any, do you have today if I were to tell you
  
 3      that the Downey project will have a 30,000
  
 4      gallon water source for use for the Downey
  
 5      site and also for the general firefighting
  
 6      purposes and they'll also have a monitor ---
  
 7      (Interrupted)
  
 8                   MR. HART:  Unmanned monitor built
  
 9            onto the pump set on the ---
  
10            (Interrupted)
  
11                   MR. LYNCH:  Whoa, whoa, whoa.
  
12            Okay.  Let me talk.  Just for the
  
13            record, I'm going to ask Mr. Hart to say
  
14            that so that he can say it correctly.
  
15            Mr. Hart, what else also is proposed for
  
16            this particular project so I don't mess
  
17            it up when I say it?
  
18                   MR. HART:  The 30,000 gallon
  
19            water storage will have a pump and it
  
20            will also be hooked up to an unmanned
  
21            monitor which will be preset at the
  
22            points of transfer, point of transfer,
  
23            because it will be a single point.
  
24                   THE WITNESS:  Point.
  
25                   MR. HART:  And the tanks will be
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 2            buried and mounded and they'll have a
  
 3            knee wall so nothing can broach them but
  
 4            they can still dissipate the product.
  
 5            And they're moved further back, so I
  
 6            think we have a 3 to 1 or a 4 to 1
  
 7            safety factor now for the gas to
  
 8            dissipate.
  
 9                   THE WITNESS:  John, go back to
  
10            what you just said, dissipate.  Are we
  
11            going to have gas detectors that if we
  
12            have a leak --- (Interrupted)
  
13                   MR. HART:  I don't like ---
  
14            (Interrupted)
  
15                   MR. LYNCH:  Just one second, let
  
16            him finish the question.
  
17                   MR. HART:  It's not out of ---
  
18            (Interrupted)
  
19                   MR. LYNCH:  No, no.
  
20                   MR. HART:  Go ahead.
  
21                   MR. LYNCH:  Sorry, are you
  
22            finished?
  
23                   THE WITNESS:  No.
  
24                   MR. LYNCH:  Okay.  That's what I
  
25            said, let him finish.
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 2                   THE WITNESS:  We have the water,
  
 3            we have the unmanned monitor, we have
  
 4            detectors.  The real concern is --- the
  
 5            only concern I have left is the fact
  
 6            that these tanks are going to be on the
  
 7            top of that rise with everything ---
  
 8            with the molecular weight of propane
  
 9            coming down it's going to come down
  
10            right where the fire department has got
  
11            to come in.  And I'm thinking if we can
  
12            somehow, with a gas detector, initiate
  
13            that system to disburse the vapor cloud
  
14            instead of guys driving into it, it's a
  
15            piece of cake then.
  
16                   MR. HART:  Am I allowed to
  
17            respond?
  
18                   MR. LYNCH:  Yeah, yeah.  Just for
  
19            the record, I'm letting Mr. Hart respond
  
20            to Mr. VanBuren's concerns with
  
21            Mr. VanBuren's permission.  Go ahead,
  
22            Mr. Hart.
  
23                   MR. HART:  There are pros and
  
24            cons to the Sniffer, technical term, to
  
25            the gas detector.



Mary T. Babiarz Court Reporting Service, Inc.
Phone: (845) 471-2511

34

  
 1                       VanBuren
  
 2                   THE WITNESS:  Okay.
  
 3                   MR. HART:  Because every time we
  
 4            did a transfer, at the end of the
  
 5            transfer, although it's a small amount
  
 6            of gas, we vent some propane and it,
  
 7            over the years, has had a tendency to
  
 8            have some issues with false positives.
  
 9            Having said that, depending on where we
  
10            placed it and how it was maintained I
  
11            have put them in.  It would be down by
  
12            the swamp because that's where all the
  
13            gas is going to go anyway.
  
14                   THE WITNESS:  You and I both know
  
15            that, we understand that, that's the
  
16            science of it.
  
17                   MR. HART:  And it would be hooked
  
18            up to --- it would be hooked up to the
  
19            alarm company typically.
  
20                   THE WITNESS:  Yup.
  
21                   MR. HART:  That's what we did in
  
22            the Town of Poughkeepsie on
  
23            Vanderhisen(Phonetic) Avenue or whatever
  
24            with the 430's there, but it has to be
  
25            done right otherwise it's more of a
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 2            problem than a benefit to you.
  
 3                   Number 2, you're going to have
  
 4            two accesses, south and north now, and
  
 5            all you're going to have to do is hit a
  
 6            button to energize the site.  So if you
  
 7            can hit a button with an inch and a half
  
 8            hose stream you don't even have to go on
  
 9            the site to activate it.
  
10                   So I'm not saying that the gas
  
11            detector is not feasible, but it's not
  
12            in my top ten, because of the way that
  
13            business is conducted you can have ---
  
14            and if a deer in the summertime gets hit
  
15            and dies in the swamp and the wind blows
  
16            back toward the detector it's going to
  
17            set it off, too, because it can't ---
  
18            they're not good enough just to sniff
  
19            propane, and that's been my experience.
  
20                   I got called out at 2 o'clock in
  
21            the morning on some things that weren't
  
22            propane leaks because of the Sniffers.
  
23                   MR. LYNCH:  But, Mr. Hart,
  
24            Mr. VanBuren can respond if he wants to
  
25            know anything.



Mary T. Babiarz Court Reporting Service, Inc.
Phone: (845) 471-2511

36

  
 1                       VanBuren
  
 2                   THE WITNESS:  Well, John, thank
  
 3            you for the update.  You just updated
  
 4            me.  The last time I saw this I didn't
  
 5            know there were two accesses to the
  
 6            site, north and south.  There was only
  
 7            going to be the one access, they were
  
 8            going to put one hydrant on that access,
  
 9            that was it, you know.  And, you know,
  
10            the fact that now --- because this was
  
11            the very early stages when you and I met
  
12            the first time and a lot of these
  
13            concerns have been handled.
  
14                   I told Dan Silvestri the fact
  
15            that they're burying the tanks takes
  
16            away the BLEVE issue.  So the only
  
17            concern I have, as the county hazmat guy
  
18            and the battalion coordinator for the
  
19            Hughsonville Fire District, is the fact
  
20            that it's on a rise, and you and I know
  
21            that propane is going to go down, and if
  
22            we can disperse those vapors so the guys
  
23            coming in are safe I don't have an
  
24            issue.
  
25                   MR. LYNCH:  Can that be done?
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 2                   MR. HART:  Yes.  And it ---
  
 3            (Interrupted)
  
 4                   MR. LYNCH:  Okay.  That's it,
  
 5            your answer is yes.
  
 6                   MR. HART:  Okay.
  
 7      BY MR. LYNCH:
  
 8            Q.     Mr. VanBuren, any other
  
 9      questions that you have about the safety,
  
10      assuming what Mr. Hart says is correct
  
11      regarding the Downey Energy project?
  
12            A.     I would only ask that Downey
  
13      Energy deeps the Hughsonville Fire District
  
14      and their mutual aid partners in the loop
  
15      with site access, site training, site
  
16      familiarization going forward so that
  
17      everybody can understand everything that
  
18      John's talking about.
  
19                   I understand it, but your
  
20      volunteer firefighter who might be an 18 year
  
21      old kid doesn't have an idea.  When I say to
  
22      him vapor density, he doesn't know what we're
  
23      talking about.  When I say to him molecular
  
24      weight, he doesn't know what we're talking
  
25      about.  John and I understand that, okay.
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 2      You can see by the picture that the propane
  
 3      doesn't go up, it goes down, and if we can
  
 4      alleviate that with what John says is a
  
 5      dispersion type nozzle for a leak, then
  
 6      there's no reason why this can't be safely
  
 7      installed and maintained.
  
 8                   MR. LYNCH:  Thank you.  No
  
 9            further questions.  Done.
  
10                   THE COURT REPORTER:  Once again,
  
11            Mr. Lynch, are you ordering an original
  
12            and one, hard copy and pdf, of this
  
13            transcript?
  
14                   MR. LYNCH:  Yes, please.  Thank
  
15            you.
  
16
  
17                     (Whereupon the deposition of
  
18            STEVEN P. VANBUREN, was completed at
  
19            11:40 a.m.)
  
20                         * * * *
  
21
  
22
  
23
  
24
  
25
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Bibbo, Cassandra (DOT)

From: Bibbo, Cassandra (DOT)
Sent: Monday, December 5, 2022 11:16 AM
To: acappe2102@aol.com
Subject: RE: Downey LP Propane Storage, T/O Wappingers

I can reach out if youd like and let them know 
 
Cassandra 
 

From: acappe2102@aol.com <acappe2102@aol.com>  
Sent: Monday, December 5, 2022 11:12 AM 
To: Bibbo, Cassandra (DOT) <Cassandra.Bibbo@dot.ny.gov> 
Subject: Re: Downey LP Propane Storage, T/O Wappingers 
 

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown senders or 
unexpected emails. 

 
ty  
 
will you be sending anything to the town regarding this? 

-----Original Message----- 
From: Bibbo, Cassandra (DOT) <Cassandra.Bibbo@dot.ny.gov> 
To: acappe2102@aol.com <acappe2102@aol.com> 
Sent: Mon, Dec 5, 2022 11:08 am 
Subject: RE: Downey LP Propane Storage, T/O Wappingers 

Thank you for this information. At this time, DOT has no further questions or comments on this project. 
  
Thank you, 
Cassandra Bibbo, EIT 
Permit Engineer, Residency 8-3 
  
New York State Department of Transportation, Hudson Valley 
106 Ludingtonville Road, Holmes, NY 12531 
(845) 878-6363 │ Cassandra.Bibbo@dot.ny.gov │www.dot.ny.gov 

  

 
  
  
  

From: acappe2102@aol.com <acappe2102@aol.com>  
Sent: Monday, December 5, 2022 10:45 AM 
To: Bibbo, Cassandra (DOT) <Cassandra.Bibbo@dot.ny.gov> 
Subject: Re: Downey LP Propane Storage, T/O Wappingers 
  

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown 
senders or unexpected emails. 
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Cassandra,  
  
I will send you a complete set, not a problem  
  
We were not asked nor did we prepare a traffic study as the facility is strictly wholesale with the larger tankers filling the 
on-site storange tanks maybe two or three times a week and the "bobcat" deliver trucks used for daily delivery to 
businesses and residential will fill up in the morning and once after lunch, perhaps a total of 6-8 bobcats at each time, so 
the traffic generated is not huge. 
  
Old Route 9 where we will entering and exiting the facility, with the exception of a few older residences is primarily an 
industrial area. 
  
I will send you what I have nonetheless, and you can make a determination, and whatever you need we will provide. 
  
Thank you for your quick response 
  
al cappelli 
architect 

-----Original Message----- 
From: Bibbo, Cassandra (DOT) <Cassandra.Bibbo@dot.ny.gov> 
To: acappe2102@aol.com <acappe2102@aol.com> 
Sent: Mon, Dec 5, 2022 10:27 am 
Subject: RE: Downey LP Propane Storage, T/O Wappingers 

Hello Alfred, 
  
Sadly, DOT is not the most organized department and this was the first submission I had ever received on this project. 
The submission I received did not include a set of plans so It was unclear whether you were proposing to enter from 
Route 9 or from old route 9 which is why I asked for plans. As for the traffic study if you have one that would be helpful for 
us to look over as this may impact our signal system. If you don’t have a full TIS, any traffic information would suffice. 
  
Thank you, 
  
Cassandra Bibbo, EIT 
Permit Engineer, Residency 8-3 
  
New York State Department of Transportation, Hudson Valley 
106 Ludingtonville Road, Holmes, NY 12531 
(845) 878-6363 │ Cassandra.Bibbo@dot.ny.gov │www.dot.ny.gov 

  

 
  
  
  

From: acappe2102@aol.com <acappe2102@aol.com>  
Sent: Monday, December 5, 2022 10:20 AM 
To: Bibbo, Cassandra (DOT) <Cassandra.Bibbo@dot.ny.gov> 
Subject: Downey LP Propane Storage, T/O Wappingers 
  

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown senders or 

unexpected emails. 

  
Cassandra,  
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We are the project Architect for the above referenced project for which you submitted a memo to the Town on Nov. 25, 
2022. 
  
This project has been ongoing since 2019 and was distributed previously to all agencies at the time of our earlier 
submissions, with no response from NYSDOT.  Please let me know what I can do to get you the info you need to better 
understand the project. 
  
This facility is not exiting or entering on NYS Rt. 9 and was wondering NYSDOT's interest in this project. 
  
Let me know and I can forward our complete site plan to you. 
  
As always, thank you for your time. 
  
Alfred Cappelli 
Architect 
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IPaC resource list

This report is an automatically generated list of species and other resources such as critical

habitat (collectively referred to as trust resources) under the U.S. Fish and Wildlife Service's

(USFWS) jurisdiction that are known or expected to be on or near the project area referenced

below. The list may also include trust resources that occur outside of the project area, but

that could potentially be directly or indirectly affected by activities in the project area.

However, determining the likelihood and extent of effects a project may have on trust

resources typically requires gathering additional site-specific (e.g., vegetation/species

surveys) and project-specific (e.g., magnitude and timing of proposed activities) information.

Below is a summary of the project information you provided and contact information for the

USFWS office(s) with jurisdiction in the defined project area. Please read the introduction to

each section that follows (Endangered Species, Migratory Birds, USFWS Facilities, and NWI

Wetlands) for additional information applicable to the trust resources addressed in that

section.

Location
Dutchess County, New York

Local office

New York Ecological Services Field Office

  (607) 753-9334

  (607) 753-9699

 fw5es_nyfo@fws.gov

U.S. Fish & Wildlife ServiceIPaC

mailto:fw5es_nyfo@fws.gov
https://ipac.ecosphere.fws.gov/
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3817 Luker Road

Cortland, NY 13045-9385
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Endangered species
This resource list is for informational purposes only and does not constitute an analysis

of project level impacts.

The primary information used to generate this list is the known or expected range of each

species. Additional areas of influence (AOI) for species are also considered. An AOI includes

areas outside of the species range if the species could be indirectly affected by activities in

that area (e.g., placing a dam upstream of a fish population even if that fish does not occur at

the dam site, may indirectly impact the species by reducing or eliminating water flow

downstream). Because species can move, and site conditions can change, the species on this

list are not guaranteed to be found on or near the project area. To fully determine any

potential effects to species, additional site-specific and project-specific information is often

required.

Section 7 of the Endangered Species Act requires Federal agencies to "request of the

Secretary information whether any species which is listed or proposed to be listed may be

present in the area of such proposed action" for any project that is conducted, permitted,

funded, or licensed by any Federal agency. A letter from the local office and a species list

which fulfills this requirement can only be obtained by requesting an official species list from

either the Regulatory Review section in IPaC (see directions below) or from the local field

office directly.

For project evaluations that require USFWS concurrence/review, please return to the IPaC

website and request an official species list by doing the following:

1. Draw the project location and click CONTINUE.

2. Click DEFINE PROJECT.

3. Log in (if directed to do so).

4. Provide a name and description for your project.

5. Click REQUEST SPECIES LIST.

Listed species  and their critical habitats are managed by the Ecological Services Program of

the U.S. Fish and Wildlife Service (USFWS) and the fisheries division of the National Oceanic

and Atmospheric Administration (NOAA Fisheries ).

Species and critical habitats under the sole responsibility of NOAA Fisheries are not shown

on this list. Please contact NOAA Fisheries for species under their jurisdiction.

1. Species listed under the Endangered Species Act are threatened or endangered; IPaC also

shows species that are candidates, or proposed, for listing. See the listing status page for

more information. IPaC only shows species that are regulated by USFWS (see FAQ).

1

2

https://www.fws.gov/ecological-services/
https://www.fisheries.noaa.gov/topic/consultations/endangered-species-act-consultations
https://www.fisheries.noaa.gov/species-directory/threatened-endangered
https://www.fws.gov/law/endangered-species-act
https://ipac.ecosphere.fws.gov/status/list
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2. NOAA Fisheries, also known as the National Marine Fisheries Service (NMFS), is an office

of the National Oceanic and Atmospheric Administration within the Department of

Commerce.

The following species are potentially affected by activities in this location:

Mammals

Reptiles

Insects

Critical habitats

Potential effects to critical habitat(s) in this location must be analyzed along with the

endangered species themselves.

There are no critical habitats at this location.

NAME STATUS

Indiana Bat Myotis sodalis
Wherever found

There is final critical habitat for this species. Your location does

not overlap the critical habitat.

https://ecos.fws.gov/ecp/species/5949

Endangered

Northern Long-eared Bat Myotis septentrionalis

Wherever found

No critical habitat has been designated for this species.

https://ecos.fws.gov/ecp/species/9045

Endangered

NAME STATUS

Bog Turtle Glyptemys muhlenbergii
No critical habitat has been designated for this species.

https://ecos.fws.gov/ecp/species/6962

Threatened

NAME STATUS

Monarch Butterfly Danaus plexippus

Wherever found

No critical habitat has been designated for this species.

https://ecos.fws.gov/ecp/species/9743

Candidate

https://www.fisheries.noaa.gov/
https://ecos.fws.gov/ecp/species/5949
https://ecos.fws.gov/ecp/species/9045
https://ecos.fws.gov/ecp/species/6962
https://ecos.fws.gov/ecp/species/9743
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You are still required to determine if your project(s) may have effects on

all above listed species.

Migratory birds

The birds listed below are birds of particular concern either because they occur on the

USFWS Birds of Conservation Concern (BCC) list or warrant special attention in your

project location. To learn more about the levels of concern for birds on your list and how

this list is generated, see the FAQ below. This is not a list of every bird you may find in this

location, nor a guarantee that every bird on this list will be found in your project area. To see

exact locations of where birders and the general public have sighted birds in and around

your project area, visit the E-bird data mapping tool (Tip: enter your location, desired date

range and a species on your list). For projects that occur off the Atlantic Coast, additional

maps and models detailing the relative occurrence and abundance of bird species on your

list are available. Links to additional information about Atlantic Coast birds, and other

important information about your migratory bird list, including how to properly interpret and

use your migratory bird report, can be found below.

For guidance on when to schedule activities or implement avoidance and minimization

measures to reduce impacts to migratory birds on your list, click on the PROBABILITY OF

PRESENCE SUMMARY at the top of your list to see when these birds are most likely to be

present and breeding in your project area.

Certain birds are protected under the Migratory Bird Treaty Act  and the Bald and Golden

Eagle Protection Act .

Any person or organization who plans or conducts activities that may result in impacts to

migratory birds, eagles, and their habitats should follow appropriate regulations and

consider implementing appropriate conservation measures, as described below.

1. The Migratory Birds Treaty Act of 1918.

2. The Bald and Golden Eagle Protection Act of 1940.

Additional information can be found using the following links:

Birds of Conservation Concern https://www.fws.gov/program/migratory-birds/species

Measures for avoiding and minimizing impacts to birds

https://www.fws.gov/library/collections/avoiding-and-minimizing-incidental-take-

migratory-birds

Nationwide conservation measures for birds

https://www.fws.gov/sites/default/files/documents/nationwide-standard-conservation-

measures.pdf

1

2

https://www.fws.gov/program/migratory-birds/species
http://ebird.org/ebird/map/
https://www.fws.gov/birds/policies-and-regulations/laws-legislations/migratory-bird-treaty-act.php
https://www.fws.gov/birds/policies-and-regulations/laws-legislations/bald-and-golden-eagle-protection-act.php
https://www.fws.gov/program/migratory-birds/species
https://www.fws.gov/library/collections/avoiding-and-minimizing-incidental-take-migratory-birds
https://www.fws.gov/sites/default/files/documents/nationwide-standard-conservation-measures.pdf
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BREEDING SEASONNAME

Bald Eagle Haliaeetus leucocephalus

This is not a Bird of Conservation Concern (BCC) in this area,

but warrants attention because of the Eagle Act or for potential

susceptibilities in offshore areas from certain types of

development or activities.

Breeds Sep 1 to Aug 31

Belted Kingfisher Megaceryle alcyon

This is a Bird of Conservation Concern (BCC) only in particular

Bird Conservation Regions (BCRs) in the continental USA

Breeds Mar 15 to Jul 25

Black-billed Cuckoo Coccyzus erythropthalmus

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

https://ecos.fws.gov/ecp/species/9399

Breeds May 15 to Oct 10

Black-capped Chickadee Poecile atricapillus practicus

This is a Bird of Conservation Concern (BCC) only in particular

Bird Conservation Regions (BCRs) in the continental USA

Breeds Apr 10 to Jul 31

Blue-winged Warbler Vermivora pinus

This is a Bird of Conservation Concern (BCC) only in particular

Bird Conservation Regions (BCRs) in the continental USA

Breeds May 1 to Jun 30

Canada Warbler Cardellina canadensis
This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds May 20 to Aug 10

Cerulean Warbler Dendroica cerulea

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

https://ecos.fws.gov/ecp/species/2974

Breeds Apr 20 to Jul 20

Chimney Swift Chaetura pelagica

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds Mar 15 to Aug 25

Eastern Meadowlark Sturnella magna

This is a Bird of Conservation Concern (BCC) only in particular

Bird Conservation Regions (BCRs) in the continental USA

Breeds Apr 25 to Aug 31

https://ecos.fws.gov/ecp/species/9399
https://ecos.fws.gov/ecp/species/2974
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Probability of Presence Summary

The graphs below provide our best understanding of when birds of concern are most likely

to be present in your project area. This information can be used to tailor and schedule your

project activities to avoid or minimize impacts to birds. Please make sure you read and

understand the FAQ "Proper Interpretation and Use of Your Migratory Bird Report" before

using or attempting to interpret this report.

Probability of Presence ( )

Eastern Whip-poor-will Antrostomus vociferus

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds May 1 to Aug 20

Evening Grosbeak Coccothraustes vespertinus
This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds May 15 to Aug 10

Lesser Yellowlegs Tringa flavipes

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

https://ecos.fws.gov/ecp/species/9679

Breeds elsewhere

Prairie Warbler Dendroica discolor

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds May 1 to Jul 31

Prothonotary Warbler Protonotaria citrea

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds Apr 1 to Jul 31

Red-headed Woodpecker Melanerpes erythrocephalus

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds May 10 to Sep 10

Rusty Blackbird Euphagus carolinus

This is a Bird of Conservation Concern (BCC) only in particular

Bird Conservation Regions (BCRs) in the continental USA

Breeds elsewhere

Wood Thrush Hylocichla mustelina

This is a Bird of Conservation Concern (BCC) throughout its

range in the continental USA and Alaska.

Breeds May 10 to Aug 31

https://ecos.fws.gov/ecp/species/9679
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 no data survey effort breeding season probability of presence

Each green bar represents the bird's relative probability of presence in the 10km grid cell(s)

your project overlaps during a particular week of the year. (A year is represented as 12 4-

week months.) A taller bar indicates a higher probability of species presence. The survey

effort (see below) can be used to establish a level of confidence in the presence score. One

can have higher confidence in the presence score if the corresponding survey effort is also

high.

How is the probability of presence score calculated? The calculation is done in three steps:

1. The probability of presence for each week is calculated as the number of survey events in

the week where the species was detected divided by the total number of survey events

for that week. For example, if in week 12 there were 20 survey events and the Spotted

Towhee was found in 5 of them, the probability of presence of the Spotted Towhee in

week 12 is 0.25.

2. To properly present the pattern of presence across the year, the relative probability of

presence is calculated. This is the probability of presence divided by the maximum

probability of presence across all weeks. For example, imagine the probability of

presence in week 20 for the Spotted Towhee is 0.05, and that the probability of presence

at week 12 (0.25) is the maximum of any week of the year. The relative probability of

presence on week 12 is 0.25/0.25 = 1; at week 20 it is 0.05/0.25 = 0.2.

3. The relative probability of presence calculated in the previous step undergoes a statistical

conversion so that all possible values fall between 0 and 10, inclusive. This is the

probability of presence score.

To see a bar's probability of presence score, simply hover your mouse cursor over the bar.

Breeding Season ( )

Yellow bars denote a very liberal estimate of the time-frame inside which the bird breeds

across its entire range. If there are no yellow bars shown for a bird, it does not breed in your

project area.

Survey Effort ( )

Vertical black lines superimposed on probability of presence bars indicate the number of

surveys performed for that species in the 10km grid cell(s) your project area overlaps. The

number of surveys is expressed as a range, for example, 33 to 64 surveys.

To see a bar's survey effort range, simply hover your mouse cursor over the bar.

No Data ( )

A week is marked as having no data if there were no survey events for that week.

Survey Timeframe

Surveys from only the last 10 years are used in order to ensure delivery of currently relevant

information. The exception to this is areas off the Atlantic coast, where bird returns are

based on all years of available data, since data in these areas is currently much more sparse.
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SPECIES JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

Bald Eagle

Non-BCC

Vulnerable

Belted

Kingfisher

BCC - BCR

Black-billed

Cuckoo

BCC Rangewide

(CON)

Black-capped

Chickadee

BCC - BCR

Blue-winged

Warbler

BCC - BCR

Canada

Warbler

BCC Rangewide

(CON)

Cerulean

Warbler

BCC Rangewide

(CON)

Chimney Swift

BCC Rangewide

(CON)

Eastern

Meadowlark

BCC - BCR

Eastern Whip-

poor-will

BCC Rangewide

(CON)

Evening

Grosbeak

BCC Rangewide

(CON)

Lesser

Yellowlegs

BCC Rangewide

(CON)

SPECIES JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC

Prairie Warbler

BCC Rangewide

(CON)



4/28/23, 2:38 PM IPaC: Explore Location resources

https://ipac.ecosphere.fws.gov/location/JLXAWYVPZNEKFLLDCSQCGVRVPQ/resources 10/14

Prothonotary

Warbler

BCC Rangewide

(CON)

Red-headed

Woodpecker

BCC Rangewide

(CON)

Rusty Blackbird

BCC - BCR

Wood Thrush

BCC Rangewide

(CON)

Tell me more about conservation measures I can implement to avoid or minimize impacts to migratory

birds.

Nationwide Conservation Measures describes measures that can help avoid and minimize impacts to all

birds at any location year round. Implementation of these measures is particularly important when birds

are most likely to occur in the project area. When birds may be breeding in the area, identifying the

locations of any active nests and avoiding their destruction is a very helpful impact minimization measure.

To see when birds are most likely to occur and be breeding in your project area, view the Probability of

Presence Summary. Additional measures or permits may be advisable depending on the type of activity

you are conducting and the type of infrastructure or bird species present on your project site.

What does IPaC use to generate the list of migratory birds that potentially occur in my specified

location?

The Migratory Bird Resource List is comprised of USFWS Birds of Conservation Concern (BCC) and other

species that may warrant special attention in your project location.

The migratory bird list generated for your project is derived from data provided by the Avian Knowledge

Network (AKN). The AKN data is based on a growing collection of survey, banding, and citizen science

datasets and is queried and filtered to return a list of those birds reported as occurring in the 10km grid

cell(s) which your project intersects, and that have been identified as warranting special attention because

they are a BCC species in that area, an eagle (Eagle Act requirements may apply), or a species that has a

particular vulnerability to offshore activities or development.

Again, the Migratory Bird Resource list includes only a subset of birds that may occur in your project area.

It is not representative of all birds that may occur in your project area. To get a list of all birds potentially

present in your project area, please visit the Rapid Avian Information Locator (RAIL) Tool.

What does IPaC use to generate the probability of presence graphs for the migratory birds potentially

occurring in my specified location?

The probability of presence graphs associated with your migratory bird list are based on data provided by

the Avian Knowledge Network (AKN). This data is derived from a growing collection of survey, banding, and

citizen science datasets.

https://www.fws.gov/sites/default/files/documents/nationwide-standard-conservation-measures.pdf
https://avianknowledge.net/index.php/beneficial-practices/
https://www.fws.gov/birds/policies-and-regulations/permits.php
https://www.fws.gov/program/migratory-birds/species
http://www.avianknowledge.net/
https://data.pointblue.org/api/v3/annual-summaries-about-data-types.html
https://www.fws.gov/program/eagle-management
https://data.pointblue.org/apps/rail/
https://avianknowledge.net/
https://data.pointblue.org/api/v3/annual-summaries-about-data-types.html


4/28/23, 2:38 PM IPaC: Explore Location resources

https://ipac.ecosphere.fws.gov/location/JLXAWYVPZNEKFLLDCSQCGVRVPQ/resources 11/14

Probability of presence data is continuously being updated as new and better information becomes

available. To learn more about how the probability of presence graphs are produced and how to interpret

them, go the Probability of Presence Summary and then click on the "Tell me about these graphs" link.

How do I know if a bird is breeding, wintering or migrating in my area?

To see what part of a particular bird's range your project area falls within (i.e. breeding, wintering,

migrating or year-round), you may query your location using the RAIL Tool and look at the range maps

provided for birds in your area at the bottom of the profiles provided for each bird in your results. If a bird

on your migratory bird species list has a breeding season associated with it, if that bird does occur in your

project area, there may be nests present at some point within the timeframe specified. If "Breeds

elsewhere" is indicated, then the bird likely does not breed in your project area.

What are the levels of concern for migratory birds?

Migratory birds delivered through IPaC fall into the following distinct categories of concern:

1. "BCC Rangewide" birds are Birds of Conservation Concern (BCC) that are of concern throughout their

range anywhere within the USA (including Hawaii, the Pacific Islands, Puerto Rico, and the Virgin

Islands);

2. "BCC - BCR" birds are BCCs that are of concern only in particular Bird Conservation Regions (BCRs) in

the continental USA; and

3. "Non-BCC - Vulnerable" birds are not BCC species in your project area, but appear on your list either

because of the Eagle Act requirements (for eagles) or (for non-eagles) potential susceptibilities in

offshore areas from certain types of development or activities (e.g. offshore energy development or

longline fishing).

Although it is important to try to avoid and minimize impacts to all birds, efforts should be made, in

particular, to avoid and minimize impacts to the birds on this list, especially eagles and BCC species of

rangewide concern. For more information on conservation measures you can implement to help avoid and

minimize migratory bird impacts and requirements for eagles, please see the FAQs for these topics.

Details about birds that are potentially affected by offshore projects

For additional details about the relative occurrence and abundance of both individual bird species and

groups of bird species within your project area off the Atlantic Coast, please visit the Northeast Ocean Data

Portal. The Portal also offers data and information about other taxa besides birds that may be helpful to

you in your project review. Alternately, you may download the bird model results files underlying the portal

maps through the NOAA NCCOS Integrative Statistical Modeling and Predictive Mapping of Marine Bird

Distributions and Abundance on the Atlantic Outer Continental Shelf project webpage.

Bird tracking data can also provide additional details about occurrence and habitat use throughout the

year, including migration. Models relying on survey data may not include this information. For additional

information on marine bird tracking data, see the Diving Bird Study and the nanotag studies or contact

Caleb Spiegel or Pam Loring.

What if I have eagles on my list?

If your project has the potential to disturb or kill eagles, you may need to obtain a permit to avoid violating

the Eagle Act should such impacts occur.

https://data.pointblue.org/apps/rail/
https://www.fws.gov/program/migratory-birds/species
https://www.fws.gov/birds/management/managed-species/bald-and-golden-eagle-information.php
http://www.northeastoceandata.org/data-explorer/?birds
https://coastalscience.noaa.gov/project/statistical-modeling-marine-bird-distributions/
http://www.boem.gov/AT-12-02/
http://www.boem.gov/AT-13-01/
mailto:Caleb_Spiegel@fws.gov
mailto:Pamela_Loring@fws.gov
https://fwsepermits.servicenowservices.com/fws
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Proper Interpretation and Use of Your Migratory Bird Report

The migratory bird list generated is not a list of all birds in your project area, only a subset of birds of

priority concern. To learn more about how your list is generated, and see options for identifying what

other birds may be in your project area, please see the FAQ "What does IPaC use to generate the migratory

birds potentially occurring in my specified location". Please be aware this report provides the "probability

of presence" of birds within the 10 km grid cell(s) that overlap your project; not your exact project

footprint. On the graphs provided, please also look carefully at the survey effort (indicated by the black

vertical bar) and for the existence of the "no data" indicator (a red horizontal bar). A high survey effort is

the key component. If the survey effort is high, then the probability of presence score can be viewed as

more dependable. In contrast, a low survey effort bar or no data bar means a lack of data and, therefore, a

lack of certainty about presence of the species. This list is not perfect; it is simply a starting point for

identifying what birds of concern have the potential to be in your project area, when they might be there,

and if they might be breeding (which means nests might be present). The list helps you know what to look

for to confirm presence, and helps guide you in knowing when to implement conservation measures to

avoid or minimize potential impacts from your project activities, should presence be confirmed. To learn

more about conservation measures, visit the FAQ "Tell me about conservation measures I can implement

to avoid or minimize impacts to migratory birds" at the bottom of your migratory bird trust resources

page.

Facilities

National Wildlife Refuge lands

Any activity proposed on lands managed by the National Wildlife Refuge system must

undergo a 'Compatibility Determination' conducted by the Refuge. Please contact the

individual Refuges to discuss any questions or concerns.

There are no refuge lands at this location.

Fish hatcheries

There are no fish hatcheries at this location.

Wetlands in the National Wetlands Inventory

http://www.fws.gov/refuges/
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(NWI)
Impacts to NWI wetlands and other aquatic habitats may be subject to regulation under

Section 404 of the Clean Water Act, or other State/Federal statutes.

For more information please contact the Regulatory Program of the local U.S. Army Corps of

Engineers District.

Wetland information is not available at this time

This can happen when the National Wetlands Inventory (NWI) map service is unavailable, or

for very large projects that intersect many wetland areas. Try again, or visit the NWI map to

view wetlands at this location.

Data limitations

The Service's objective of mapping wetlands and deepwater habitats is to produce reconnaissance level

information on the location, type and size of these resources. The maps are prepared from the analysis of

high altitude imagery. Wetlands are identified based on vegetation, visible hydrology and geography. A

margin of error is inherent in the use of imagery; thus, detailed on-the-ground inspection of any particular

site may result in revision of the wetland boundaries or classification established through image analysis.

The accuracy of image interpretation depends on the quality of the imagery, the experience of the image

analysts, the amount and quality of the collateral data and the amount of ground truth verification work

conducted. Metadata should be consulted to determine the date of the source imagery used and any

mapping problems.

Wetlands or other mapped features may have changed since the date of the imagery or field work. There

may be occasional differences in polygon boundaries or classifications between the information depicted

on the map and the actual conditions on site.

Data exclusions

Certain wetland habitats are excluded from the National mapping program because of the limitations of

aerial imagery as the primary data source used to detect wetlands. These habitats include seagrasses or

submerged aquatic vegetation that are found in the intertidal and subtidal zones of estuaries and

nearshore coastal waters. Some deepwater reef communities (coral or tuberficid worm reefs) have also

been excluded from the inventory. These habitats, because of their depth, go undetected by aerial

imagery.

Data precautions

Federal, state, and local regulatory agencies with jurisdiction over wetlands may define and describe

wetlands in a different manner than that used in this inventory. There is no attempt, in either the design or

products of this inventory, to define the limits of proprietary jurisdiction of any Federal, state, or local

government or to establish the geographical scope of the regulatory programs of government agencies.

Persons intending to engage in activities involving modifications within or adjacent to wetland areas should

http://www.fws.gov/wetlands/
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits.aspx
https://www.fws.gov/wetlands/data/mapper.HTML
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seek the advice of appropriate Federal, state, or local agencies concerning specified agency regulatory

programs and proprietary jurisdictions that may affect such activities.
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